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Case No. 6380

In the Supreme Court
of the

State of Utah
R. D. TOBI:X, individually, and R. D. TOBIN, as attorney
in fact for ,~olney Anderson, et al.,

Respondents,

vs.
UNITED BOND AND FINANCE CORPORATION, a
corporation; W. R. BECKSTEAD, as President of
said corporation; BOYD EVANS, as Secretary of
said corporation; W. R. BECKSTEAD, BOYD
EVANS, LESLIE D. SPILSBURY, et al., as Directors of said corporation; W. R. BECKSTEAD, individually, and STELLA C. BECKSTEAD, his wife,
EGBERT PANDOLFO, BECKSTEAD ·LIVESTOCK
COMPANY, a corporation, and INVESTORS
THRIFT COMPANY, a corporation,
Appellants.

l\uswer llrirf of 1\enpou~ents
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-2Appellants' reply brief served on respondents on February 10, 1942, during the course of the oral argument of
this cause in this court, presents several issues which we
8hall here meet.
Respondents (plaintiffs below) are subscribers to
shares and units of stock in the United Bond and Finance
Corporation, as is alleged in paragraph 7 of their complaint
(See also Findings of Fact Nos. 12 and 41) .
MISMANAGEMENT

The Complaint charges the defendants with misman-

agement.
The Evidence fully establishes the mismanagement
charged.
In its Findings of Fact the trial court found that the

mismanagement so charged had been proven.
WHAT IS MISMANAGEMENT?

At page 71 of their reply brief appellants. inquire, "just
what respondents' definition of mismanagement is?"

Mismanagement involves the distinction between right
and wrong.
Webster's dictionary defines "mismanagement" as
"wrong management".
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

-340 Corpus Juris at p. 1224 says,
H)llS)l . .-~N ...-\{i-E)lENT. 'Vrong or bad management."

Mis1nanage1nent is synonymous with "wrong conduct",
H'vrong behaYior··,

'~misconduct"

and "improper conduct".

( 40 C. J. pp. 1220, 1221)
For further definitions of mismanagement see:
Bailey Y. Helena Police Dept. Examining
Board, 45 ~Iont. 197 at pp. 200, 201, 122
Pac. 572 at p. 574;
l\1cKnight v. lJ. S., (C. C. A. 9) 78 F. ( 2d) 931
at p. 933.
There are certain 'Yell recognized, established and
definite rules of action which define the rights, duties and
responsibilities of the various persons participating in the
promotion, organization or management of corporations .
...t\ wilful! and intentional transgression of such estab'

lished and definite rule or rules of action c9nstitutes

"wrong behavior", "wrong conduct", "misconduct" and
"mismanagement)).
The complaint, in paragraph 5, charges:
"that, by schemes and artifices and fraud perpetrated by * * * defendants * * * much of the property
* * * of the defendant corporation, stands in the
nan1e of defendant, W. R. Beckstead, and the defendant., Stella C. Beckstead, or corporations owned
and controlled by said tV. R. Beckstead, and friends
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

-4and relatives and persons dominated and controlled
by him, and that the said defendant, W. R. Beckstead, with the aid and assistance of such persons,
is now engaged in a systematic di,version of the
assets of said corporation) into the names and possession of corporations controlled by him, and of
friends and relatives and individuals dominated by
him, and ~s using the said property and the proceeds
and income therefrom for his personal use and
benefit." (Italics ours)
WHAT ASSETS HAVE BEEN DIVERTED?

At page 50 of their reply brief appellants ask,
"\\'hat assets have been diverted?
Here is the answer :
1.

Assets of the corporation, consisting of a total of

98 shares of Common and 100 shares of Preferred stock
were diverted) issued and transferred, without considera-

tion) to the promoters Beckstead, Bradshaw and Green
(Tr. 1648,1649,1663,1664, 1713);
2.

Assets of the corporation, consisting of a total of

400 shares of the voting Common stock were diverted)
issued and transferred, without consideration) to the promoters, organizers and directors (See Court's Finding of
Fact No. 6);
3.

Assets of the corporation, consisting of 200 shares

of Common voting stock so issued, without consideration,
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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-5to the pron1oter Floyd S. Bradshaw, were by hin1 diverted,
transferred and assigned to the defendant '''· R. Beckstead
(See Finding of Fact No. 6) ;
-!.

~!ssets

of the corporation, consisting of the 400

shares of common voting stock, so diverted} issued and
transferred, lcithout consideration. are now claimed by the
defendant "\Y. R. Beckstead, and his wife, Stella C. Beckstead, as their indiridual property;
~).

~-tssets

of the corporation, in the amount of $85,-

158.3-t that should have been applied either to the payment

of dividends or to the redemption of the preferred stock
of the corporation, 'vas 'vrongfully and illegally diverted
and used to purchase units of stock of the corporation having the par value of $203,087.11 ( Tr. 1077, 104 7-1050, 10551076);

6.

Assets of the corporation, consisting of two con-

tracts of purchase owned by the corporation on two apartment houses, were diverted, transferred and assigned by
Beckstead and Hill, acting as officers and directors of the
United Bond to themselves individually and then, by directors Beckstead and Hill, again diverted and assigned to
Investors' Thrift Corporation to enable them, individttally}
to comply with Art. XII, Sec. 5 of the Constitution of lTtah,

by pretending to deliver "property" for their subscription
of the entire issue of the common stock of Investors' Thrift
Corporation ( Tr. 764, 769, 770, 1209, 1210) ;
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-67.

Assets of the corporation, consisting of ten shares

of Common Class B stock and two shares of Common Class
A stock in the United Bond were diverted and wrongfully
and illegally exchanged for Stock Certificate No. 22 for
shares of stock in American Keene Cement & Plaster Company ( Tr. 1523, 1532, 1533). This transaction is expressly
prohibited by Sec. 103-12-4 subdivision (5) R. S. Utah;
8.

Assets of the corporation, consisting of a ranch

near Ogden, were diverted and exchanged for the controlling stock in Ashton-Jenkins Company, whereby Beckstead
became president of the latter company (Tr. 1335-1339);
9.

Assets of the corporation, in the amount of $12,-

500.00, were diverted) used and paid for Ashton-Jenkins

Insurance Company,

~nd

the written agreement evidencing

such transcation ·"ras with Wesley R. Beckstead, individually) (Tr. 1341-1344, 1364-1366), as was also an assignment

of $20,084.99 in claims ( Tr. 1367, 1368) ;
10.

Assets of the corporation were diverted and used

to acquire the Marks, the Carter and the Webb ranches in
Wyoming, as well as considerable personal property, including livestock, but the deeds to the three ranches, the
assignments of leases, the bills of sale of the personal property and the assignment of the livestock brands, were all
made to W. R. Beckstead, individually) and not to the corporation ( Tr. 135, 136, 175, 1159-1163, 1165, Exhibits A-1,
B-1 C-1) ·

'

'
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-711.

~!sscts

of the corporation, in the sum of about

"~ere

direrted and loaned by l\Ir. Beckstead to

$12,000.00

)lr. Densley on 2230 head of sheep and the mortgage on the
sheep to secure the payn1ent of the loan was made to Mr.
Beckstead, indiridua lly.

Beckstead and Densley agreed

to "split'' the profits on this sheep deal and ear-marked
the sheep "-ith a ''Densley-Beckstead'' tag. Thus were corporation assets direrted and used by Beckstead to finance
his pri,ate business ventures (Tr. 192,203, 204);
12.

Assets of the corporation were diverted and used

to incorporate and finance Beckstead Livestock Company,
but Beckstead sa"~ to it that all but two of the 50,000 shares
of the capital stock of the company were issued to him,

individually. :No consideration whatever was given or paid
by Beckstead for these 49,998 shares of stock ( Tr. 823, 824,
Exhibit Y-3);
13.

Assets of the corporation have been and are being

diverted and used to pay the entire operation costs and
expenses of the 'Vyoming ranches, a losing venture (Tr.
1630) ;
14.

Assets of the corporation have been and are be-

ing diverted and used by Beckstead to pay the costs and
attorneys' fees in the numerous suits which Beckstead's

mismanagernent of the corporation has occasioned and
which expenses and costs should be paid by Beckstead,
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-8whose misconduct gave rise to the suits, rather than be
charged to and paid by the corporation.
15.

Assets of the corporation were used to acquire

and to record the brands used in marking and identifying
the cattle and horses belonging to the corporation on the
Wyoming ranches.

Why should these brands not be re-

corded in the name of the owner, the corporation? 'Yhy
should the brands be recorded in the name of Beckstead,

individually?
RULES DEFINING DUTIES OF PROMOTERS
OF CORPORATIONS

The prornoters) Beckstead, Green and Bradshaw, owed
certain duties to both the corporation and its stockholders.
In 13 Am. Jur., sections 115, 116, pp. 254, 255, it is
said:
"A promoter stands in a fiduciary relation to
both the corporation as a separate legal entity and
the stockholders-those who, it is anticipated, will
buy such stock, as well as those presently within
the class-and as. such he is bound to the exercise
of the utmost good faith in his dealin,qs with them.
He must disclose fully all rna terial facts· touching
his relation to them and must fully advise them of
any interest which he may have w~hich may in any
rnanner affect them. The fiduciary position of the
prornoter requires that his dealings be open and fair.
He will not be allowed to benefit by any secret profit
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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-9or adYantnge "yhieh he may gain at the expense of
the corporation or its n1embers. * * *"
In 13 .A.m. Jur. sections 120, 121, pp. 239, 260, it is said:
"Promoters are severally and jointly liable if
they act together for the common purpose of defrauding the corporation or its members. * * *
"On the familiar principle that_ where money
has been received in violation of a fiduciary duty a
court of equity has jurisdiction to compel restitution, a suit in equity may be maintained against promoters to recover secret profits made by them in
their dealings "yith the corporation, and in equity
that kind of relief will be granted which is best
adapted to the situation at the time it is applied for."
RULES DEFINING DUTIES OF DIRECTORS AND
EXECUTIVE OFFICERS OF CORPORATIONS

In 13 Am. Jur., sec. 985, at p. 939, it is said:
"The posts of director and executive officers of
corporations carry with them certain duties attendant upon the management of the affairg of the
corporation and the custody and use of its assets.
The directors and officers of a corporation in charge
of its management are, in the performance of their
official duties, under obligations of trust and confidence to the corporation or its stockholders and
must act in good faith and for the interests of the
corporation or its stockholders, with due care and
diligence, and within the scope of their authority.
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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-10Any intentional deviation or departure from these
duties to the substantial injury of any of the stockholders constitutes wilful mismanagement as a m,atter of law, for which a court of equity has jurisdiction to call them to account." (Italics ours)
In 13 Am. Jur., sec. 986, at p. 940, it is said:
"The directors and officers of a corporation may
be held liable to it for loss or injury consequent
upon their unauthorized acts or contracts."
In 13 Am. J ur., sec. 997 at pp.948-950, it is said:
"In a broad sense the directors and officers of
a corporation are its agents. While they may not
be in the strict sense trustees, it is well established
that they occupy a fiduciary, or more exactly a
quasi-fiduciary, relation to the corporation and its
stockholders. The entire management of corporate
affairs is committed to their charge upon the trust
and confidence that they will be cared for and managed 'vithin the limits of the po·w·ers conferred by
law upon the corporation and for the common
benefit of the stockholders. They are required to
act in the utmost good faith, and in accepting the
office they impliedly undertake to give to the enterprise the benefit of their care and best judgment
and to exercise the po,vers conferred solely in the
interest of the corporation or the stockholders as a
body or corporate entity. and not for tll eir own, personal interests. Clothed "'"ith the power of controlling the property and managing the affairs of the
corporation, "'"ithout let or hindrance, as to thirtl
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-11-

persons the directors and officers are its agents, but
as to the corporation itscl{, equity holds the·m liable
as trustees. Indeed, it is the Yie'y frequently and
broadly taken that the officers and directors of a
corporation are, at least in substance and in many
respects, trustees for the corporation or its stockholders.
'"It is not possible to limit the fiduciary duty
of a director of a corporation to the time while he
is acting as a director under any special delegation
of power or is in attendance at meetings of the
board. Such a limit would deprive the rule of
almost all its efficacy and 1YOuld facilitate innumerable evasions of its force. The fact that the power
of a director to act for or to represent the corporation may be so limited, in respect to its being bound
by his acts, does not furnish any ground for saying
that his fiduciary character and consequent duties
are subject to the same limit. On the contrary, these
must be held to continue so long as his directorship
continues." (Italics ours)
In 13 Am. J ur., sec. 1002, at pp. 955, 956, it is said:
"The general rule of agency which prohibits an
agent from representing both himself and his principal in a transaction in which their interests are
adverse and antagonistic fully applies where a corporate officer or director attempts to represent both
himself as an individual and a corporation in a
transaction in which his and the corporate interests
are adverse and antagonistic; he haS' no right, as a
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-12general rule, to represent the corporation in any
transaction in which he is personally and directly
or indirectly interested in obtaining any advantage
at the expense of the corporation, and he cannot act
as or for an adverse party to the transaction.
"Actual injury is not the principle upon which
the law proceeds in condemning such contracts.
Fidelity in the agent is what is aimed at} and as a
means of securing it} the law' will not permit the
agent to place himself in a situation in w hich he may
be tempted by his own private interest to disregard
that of his principal. Although the contractors
may, as members of the board, have acted honestly
and solely with reference to the corporate interest,
yet, if they have acted otherwise, they occupy a
position which puts it in their power to conceal the
evidence of the facts and to defy detection. If,
therefore, such contracts were to be held to be va.lid
until shown to be fraudulent or corrttpt, the result,
as a general rule} would be that they must be enforced in spite of fraud orr corruption.. There also
enters into it the legal principle that in order to
make an express contract, there must be the assent
of two ~eparate independent minds; that no man
can effectually make a contract with himself."
(Italics ours)
1

In 13 Am. Jur., sec. 1003, at p. 957, it is said:
"Directors cannot lawfully enter into a contract in the benefit of which even one of their number participates without the knowledge and consent
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ffi(

-13of the stockholders. The rule prohibiting a director
or other corporate officer fron1 representing both
himself and the corporation \Yhere their interests
are adverse precludes one from contracting with the
corporation '"here the corporation is represented
by dnmn1y directors "Tho are under his control.
. A1so, one of the tnost fanl iliar devices resorted to
by directors for the purpose of fttrthering their own
interests to the detriment of the corporation is that
of for1ning another corporation for the purpose of
entering into adrantageous contracts or transactions u.:ith the principal corporation; the courts do
not hesitate to denounce such contracts and transactions trhen brought before them/) (Italics ours')
MISMANAGEMENT OF PROMOTERS

At the outset it was

mismanagen~ent

for the promot-

ers, Beckstead, Green and Bradshaw, to cause to be issued
to themselves a total of 100 shares of the Preferred stock
and 98 shares of the Common stock on an I. 0. U. consideration, represented by a promissory note which was never
paid but which was subsequently canceled (Tr. 1648, 1663,
1664, 1715, See Court's Finding of Fact No. 1) .

Furthermore, upon the cancellation of the unpaid
promissory note so given by the promoters, it was mis-

management for the promoters not to turn the stock back
to the corporation to be placed in the treasury.

They

should not have sold and transferred the Preferred stock,
for which they had paid nothing, to third persons.
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-14Not only were the above acts wrong} but they are illegal and violative of Section 5 of Article XII of the Constitution of Utah which, in part, provides:
"Corporations shall not issue stock, emcept to bona
fide subscribers thereof or their assignee, nor shall
any corporation issue any bond, or other obligation,
for the payment of money, emcept for money or
property received) or labor done." (Italics ours)
In 13 Am. J ur., sees. 212, 213, 216, at pp. 324-327, it
is said:

((Injustice and fraud in the management of
corporations have caused the enactment of constitutional and statutory provisions which expressly
require the full payment of the stock of every corporation. These provisions vary somewhat, but all
tend to the general result of securing for every corporation an actually invested capital equivalent to
the amount of its nominal stock. Such statutes or
constitutional provisions generally forbid the issu-ance of shares of the capital stock of a corporation
except in exchange for money paid, labor done, or
property actually received. * * *
"Generally, the statutes require where par
value shares are issued for money that they shall
not be issued for money in an amount less' than their
par value. * * *
"In this connection it is to be noted that as a
general rule statutes forbidding issuance of stock
except for money paid or property received do not
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-15permit thtl h~suance of corporate stoek for an unsecured pron1issory note. * * *
-\_n unsecured promissory note, according to
the majority rule, does not constitute 'money paid'
or 'property received.' "Tithin the meaning of a
statute specifying the consideration for which corporate stock may be issued.''
H

...

It also "Tas nz ismana.genz ent for the promoters Beckstead and Bradsha "T to issue to themselves, without considera-tion and "Tithout authority, a total of 400 shares of

the Common rotiHg stock of the corporation, "rhich issue
alone represents four-fifths of all the original issue of Common voting stock of the corporation.
In its Finding of Fact No. 6, the trial court found :
"That soon after the organization of the defendant, United Bond and Finance Corporation, the
said W. R. Beckstead and FloydS. Bradshaw caused
to be issued to themselves 200 shares each of the
voting stock of said corporation, without consideration to the corporation, and that thereafter the said
Floyd S. Bradshaw transferred and assigned his
said 200 shares of common voting stock to the defendant, W. R. Beckstead, and that thereafter, up
to the present time, the said W. R. Beckstead has
claimed and asserted the ownership of the said 400
shares of voting stock of the said corporation, and
that said W. R. Beckstead or his wife, Stella 0.
Beckstead, under his direction, has at all times held
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-16and exercised the right of the voting control of the
said United Bond and Finance Corporation."
Section 103-12-5 R. S. Utah, provides :
"Every director, officer or agent of any corporation
* * who knowingly receives or possesses himself of
any property of such corporation * * *, otheruJise
than in payment of a just demand, and who, with
intent to defraud, omits to make, or to cause or direct to be made, a full and true en try thereof in the
books or accounts of such corporation iC· * * and
every director, officer, agent or member of any corporation -x- * who embezzles, abstracts or wilfully
misapplies any of the money, funds or credits of the
corporation * iC· * or who issues any fraudulent, fictitious or illegal stock in any .such corporation * * *
with intent in either case to injure or defraud the
corporation or association, or any other company,
body politic or corporate, or any individual, person,
or to deceive any officer of the corporation or association * * * is guilty of a felony." (Italics ours)
i(·

In 3 Fletcher's Cyclopedia of Corporations, Sec. 1108
at pp. 527, 528, it is said:
"The subject of the misappropriation is often shares
of stock. Stockholders may hold corporate officers
individually liable where they cause a large amount
of stock to be issued to themselves up<?n a consideration grossly inadequate, if not wholly valueless.
So it is a fraud on the corporation and the other
stockholders for directors to illegally issue stock to
themselves for past services. * -fe· -x- Purchasers of
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

-17corporate stock by corporate officers \Yith corporate
assets makes such offieers trustees of the stock for
the benefit of the corporation.''
The above Jnis1nanagcnzent has continued and been
persisted in at all times since the stock was first issued to
the promoters and directors of the corporation.
This rnisnzanagenzent continues down to the very moment for Beckstead and his wife continue to hold and to
claim sole and exclusive o\vnership to the voting stock so
wrongfully and Lcithout consideration or authority, issued,
which stock represents more than 90 per cent of all the
outstanding voting stock of the corporation.
This stock is an asset of the corporation,-it is the
property of the corporation and it most certainly is not
the property of either Beckstead or his wife.
The courts will not permit Beckstead to escape the
penalty of his mismanagement by hiding behind the skirts
of his \Yife in this deal.
In truth and in fact all of the common voting stock
'vhich was thus wrongfully issued, and which stands in the
name of either Beckstead or his wife, is solely the property
of the corporation, and Beckstead and his wife are simply
trustees holding the legal title to the stock in trust for the
corporation, the real owner.
In 13 Am. Jur., sec. 121, pp. 260, 261, it is said:
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-18"Where through fraud the promoters secure
stock of a corporation, it is entitled to follow the
shares taken by the promoters or the proceeds thereof and to recover them specifically or to recover
damages for the loss thereof. * * *
"A bill to require an accounting for secret
profits may be maintained by the shareholders when
redress cannot be had through the corporation owing to the promoters being in control.
"Since the promoters of a corporation occupy a
trust or fiduciary relation towards persons whom
they induce to join in the enterpris:e and subscribe
for stock therein, such persons may, in case the
enterprise turns out to be a bubble, resulting in
injury to them individually, maintain a suit in
equity against such promoters to compel them to
account for funds invested in the stock of the company, which proved to be worthless by reason of the
fraud and deceit perpetrated upon them by such
promoters. Inasmuch as a prromoter does not necessarily lose his character as such upon the creation
of the corporation where he re1nains in control of
the affairs of the company orr other1.vise continues
to perform the acts which characterize promoters,
the mere fact that a person subscribes for stock after
the corporation comes into existence does not relieve
the promoter of liability to him on account·. of frattd
or misrepresentations inducing the subscription
where the promoter continues to do1ninate the corporation/' (Italics ours)

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

-19MISMANAGEMENT OF DIRECTORS
Illegal Increase of Capital Stock

By a series of amendments to the articles, the direc-

tors, holding only the common stock, issued under the questionable circumstances a hove set forth, assumed to increase
the amount of the capital stock and divide it into various
classes.
The directors carefully provided that no voting privileges should attach to these shares of stock.
This increase in the amount of the capital stock seriously and adversely affected the rights of the stockholders
and, of course, lessened the chances for the redemption of
the preferred stock.
As before stated, the common stock had and has no
par value

"~hile

the preferred stock had and has a par

value of $100 per share.
The directors, therefore, holding no preferred stock
whatever, and having only common stock, most certainly
do not hold "the larger amount in value of the stock" in
the corporation and they were, therefore, prohibited by
the Constitution of Utah from voting the various increases
of the capital stock above mentioned.
Article XII, Sec. 5 of the Constitution of Utah, specifically provides :
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-20-

"The stock of corporations shall not be increased, except in pursuance of general law, nor
shall any law authorize the increase of stock without the consent of the person or persons holding the
larger a1nount in value of the stock, or without due
notice having previously been given in such manner
as may be prescribed by law. All fictitious increase
of stock or indebtedness shall be void." (Italics
ours)
Before the corporation could lawfully increase its
stock it was first necessary, under Article XII of the Constitution, supra, to obtain the consent of the owners and
holders of a majority of the preferred stock of the corporation.
Any increase of stock without such consent is invalid
and even the legislature is prohibited from enacting "any
law" to "authorize the increase of stock without the consent
of the * * * persons holding the larger amount in value of
the stock".
What is the value of the 512 shares of voting common
stock held by Beckstead and his wife?

No one can say.

Neither the books of the corporation nor the various audits
thereof show this common stock as having any value "rhatever.
On the other hand the stockholders who own preferred
stock paid real money therefor of from $125 to $150 per
unit.

The printed stock certificates show a par value of

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

-21$100 per share for this

pr~ferred

stock and it is carried on

the books of the company and in audits at $100 per share.
Thus, are the o""'ners of the preferred stock the "persons holding th-e larger antount in 'l}alue of the stock" of
the corporation

"~hose

consent 1nust be obtained before the

corporation or its directors could la"'"fully increase the
stock of the l""nited Bond under Sec. 5 of Art. XII of the
Constitution.
The preferred stockholders "holding the larger amount
in ·value of the stock"" not having consented to the increase,
Beckstead and his associates violated the Constitution of
this state and ",.ere guilty of mismanagement in thus illegally increasing the stock.
It was the preferred stock that cost real money'. and
that represented "the largest amount in value" rather than
the common stock which cost nothing.
The increase did not affect the worth of the common
voting stock held by the Becksteads but it

most~

certainly

adversely affected and devalued all other classes of :the
corporation's stock.
In 5 Fletcher's Cyclopedia· of Corporations, Sec. ·2026
at .p. 107, it is said:
"In order to vest the· voting power .in. a certain
class of stock, excluding another class, the voting
stock inust be legal and valid ; otherwise the voting
power la ps~s to the class which is valid."

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

-22Section 18-2-43, R. S. Utah, provides :
"Whenever any portion of the stock of a corporation is held by the corporation a majority of the
remaining stock entitled to vote is a majority of the
stock for all purposes of election or voting on any
question at a stockholders' meeting."
See also:
Kidd v. New Hampshire Traction Co., 74 N.H.
178, 66 Atl. 127 at p 136.
Rice & Hutchins Inc. v. Triplex Shoe Co., Del. Ch.,
147 Atl. 317, holds that notwithstanding the articles place
"the sole voting power * * * in the holders of the common
stock," the voting power is wholly in the stock issued as
"preferred" where the common issue is invalid and no
preferences are stated for the other. It would be "absurd"
that no stock could vote and incumbent minority directors
could thus hold control.
The right of voting stock at corporate meetings is an
incident of ownership and a corporation cannot, either by
charter provisions or by-laws, give stock a voting power
different from that contemplated by the statute.

Nor can

a statute authorize a corporation to give to its stock a
voting power different from that prescribed by constitutional provisions.
In 13 Am. Jur., sections 199, 200 and 201 at pp. 317319, it is said:
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~~.At

common la"'", and in the absence of any
statute or agreement to the contrary, all stock enjoys equal rights and priYileges. * * *
~'The basic class of stock issued by corporations
is common stock. * * *
·~rt is fundamental that the owners of common
stock in a corporation are entitled to a pro rata
share in the profits of the corporation and in its
assets upon dissolution, and rikezoise in the 1nanage1nent of its affairs.') (Italics ours)

*

*

*

"Preferred stock is a class which is entitled to
certain preferences over common stock. * * * Preferred stock, although it has privileges different
from those of the common stock, is yet a part of the
capital stock and has the characteristics of capital
stock. Holders of preferred stock in a corporation
occupy, beyond the provisions of their contract, no
position different from that of holders of the common shares, possessing all the rights and being subject to the general liabilities of ordinary stockholders."
In 13 Fletcher's Cyclopedia of Corporations, Sec.
5829, pp. 137, 140, 141, it is said:
"~Iinority

stockholders ordinarily are entitled
to relief against fraudulent, unfair or wrongful acts
of the management of the corporation where prejudicial to their rights." (p. 137)

*

*

*

"The rule has been laid down that 'where a
majority of the directors, or stockholders, or both,
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-24acting in bad faith, carry into effect a scheme which,
even if lawful upon its face, is intended to circumvent the minority stockholders and defraud them
out of their legal rights, the courts interfere and
remedy the wrong'." ( p. 140)
*

*

*

"Equity will never countenance any scheme to
defraud, no matter how novel or ingenious." (p. 141)
DEPRESSING VALUES OF STOCK

It was mismanagement for the directors to deliberately
discourage the corporation's stockholders and to depress
the value of the stock held by them and thus make them
easy prey and victims of defendants' stock trading operations and manipulations.
In paragraph 10 of the complaint it is charged:
"That * * * the defendant, W. R. Beckstead
* * «· entered upon a plan and program to so handle
and advertise the business of the said corporation
and so report to all the stockholders therein, including the plaintiffs, as to discourage the investors and
stockholders or unit holders in the continued ownership of their stock and their investments * *and by
so doing to induce them to act on said representations and reports and to surrender their stock for a
nominal or no consideration, or to exchange the
same for stock in other corporations, enterprises and
promotion schemes, which he had caused to be set
up~"
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-25In 13 Fletcher's Cyclopedia of Corporations, Sec. 5841,

pp.156, 137,itissaid:
")Ianagement of the corporation, by those in
control, for their o'Yn interest or profit, to the exclusion of minority stockholders, is ground for relief. ...~Iis1nanagement of the corporation, by those
in charge, for the purpose of depressing the value
of the stock of minority stockholders, so as to cause
them to either surrender the stock or sell it at a
sacrifice, is actionable. So majority stockholders
of a solvent corporation which has ceased to function and has become merely a holding company,
'vithout intent to carry on corporate business, cannot "~ithhold its property from sale indefinitely,
such a course would tend to freez·e out the minority/)
(Italics ours)
Appellants at pages 5 and 6 of their reply brief assert:
"The preferred stock certificates provide for
their retirement, and to assume that these provisions
"~ere made "~ith evil intent is to make a presumption
that is not justified by the evidence * * *."
The preferred stock certificates do provide for redemption but such certificates do not provide for redemption at
Beckstead's cut-rate devalued prices of from $10 to $40 per
share, with a share of common stock thrown in for good
measure.
As is stated at page 15 of our former brief, the preferred stock is redeemable,
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-26"at one hundred and five (105lJ0 ) per cent of the
par value thereof, plus accrued dividends" or after
five years "at the par value thereof plus accrued and
unpaid dividends."
The stockholders bought this stock at from $125 to
$150 per unit and Beckstead, as president, manager, director of the corporation, was certainly mismanaging his company when he formulated and became a party to plans and
schemes whereby his stockholders became discouraged and
beaten to a point where they were willing to accept from
him for their stock the small sum of $10 to $40 per unit.
SUCCESS?

At pages 3, 15 and 46 of their reply brief appellants
boast of the success which the corporation has been able
to achieve, saying :
"It was through Beckstead's efforts and the time
and attention he devoted to this corporate enterprise
that it was able to survive and achieve the success
which is shown and indicated by the audits and
financial statements introduced as part of the evidence." ( App. Reply Br. p. 3)
Again, at p. 60 of appellants' brief appellants assert:
"The fact that a corporation is solvent and a
going concern certainly is strong evidence that there
has been no mismanagement of its affairs'.''
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-27If this corporation '"is solvent and a going concern"
"·hat excuse has Beckstead for his failure to pay dividends
to his stockholders"?

'''"hat excuse has he for his failure

to redeem the preferred stock as per contract? What excuse has he for using $85,138.5± in funds of the corporation
to purchase stock, including common stock of the corporation, for the sum of $10 to $40 per unit?
":e say that a director, president and manager who
does these things does wroHg}-that he does same with evil
intent and that in so doing he is guilty of mismanage1nent .
.At page 25 of their reply brief appellants say:

"that prior to 1935 stock repurchased was immediately cancelled and retired''.
The record sho"\\"S otherwise. It shows that the Mamie
"rilson stock ( Tr. 213-215), the Henry Hoffman stock ( Tr.
61) and the stock of various other stockholders was repurchased in the fall of 1931 but that such stock was not
cancelled nor was it retired. It "·as simply held, endorsed
in blank, in "a little pouch" for over eight years and then
in 1940 issued to the corporation.
At page 23 of their reply brief appellants assert:
"It was upon the advice of the auditors that the
stock purchased thereafter was held, and later regularly transferred to the corporation, and this in
January of 1940, long before the commencement
of this suit.''
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-28-·
We are quite well aware the books of the corporation
show the "jackpot" certificate No. 872 to bear date of January 10, 1940, but this does not mean that the transfer
occurred on that date.
In paragraph 10 of plaintiffs' complaint it is charged
that certain
"records have been fraudulently written up, or made
by the defendant W. R. Beckstead, or at his direction, so as to show only such information as he
desired."
We rather strongly surmise that this is one of the
records so "fraudulently written up" and that it was done
subsequent to the commencement of suit against defendants and that it was not done upon "the advice of the
auditors" but that it was done to establish a defense to
defendant's mi.sconduct and mis1nanagement in·holding, in
the "little pouch" endorsed in blank, the certificates for
this vast amount of stock.
It is rather difficult to believe when Beckstead held
Mamie Wilson's stock certificate in the "little pouch" fron1
October, 1931, to the year 1940, that he "ras acting on "the
advice of the auditors".
If this stock was in tended for, and if it was o"rned by
the corporation, the books of the company should have
shown this fact continuously from the time it was purchased.
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-29Beckstead kne",. that he "Tould be called upon at the
trial of this

cas~

to acrount for this stock and to show

who o\vns and holds it. His books should have shown this
ownership long prior to 1940 "'"hen the "jackpot" certificate
was issued.
THE WYOMING PROPERTY

The Wyoming property, including ranches, livestock
and other chattels, ·w·ere all acquired solely with the assets
of United Bond. Hence, as appellants say at p. 11 of their
reply brief,
"The United Bond and Finance corporation
owned the property."
"

7

hy, then, was title not taken in the name of the true

owner, United Bond?
"'"'"hat right had Beckstead to refuse to accept the
deeds, bill of sale, and assignment of leases transferring
title to the property direct to the United Bond and Finance
Corporation? ( Tr. 135, 136, 175).
What right had Beckstead to require the drafting,
execution and deli very to him of new deeds, bills of sale
and assignments of the property running to W. R. Beckstead, individually? ( Tr. 133 ,136)
What right had Beckstead to cause the deeds for the
Marks, Carter and Webb ranches to be filed for record and
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-30recorded in Unita County, Wyoming, in the name of W. R.
Beckstead, individually?
To this very day no deed has even been placed of record
showing the title to this property in its true owner, United
Bond.
The first of these deeds to Beckstead, individually,
was placed of record in 1935 and thus the title stood until
after the incorporation of Beckstead Livestock Company
in 1938, when Beckstead and his wife assumed to convey
the title to Beckstead Livestock Company.
At page 3 of their reply brief appellants assert that
"the investment of the assets of the corporation (United
Bond) in * * * ranches and livestock is specifically set
forth as being within the corporate purposes".
What, then, was the purpose of incorporating Beckstead Livestock Company? What is it that the Beckstead
Livestock Company can do that is not "specifically set
forth as being within the corporate purposes" of United
Bond and Finance Corporation?
The Lost Deed

At page 11 of their brief appellants would have this
court believe that after rejecting and declining to accept,
from the witness George W. Smith, the deeds 'Yhich Smith
had prepared conveying the Marks ranch direct to the
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-31real o'vner,

l~ nited

Bond, and after specifically directing

and requiring Smith to dra"r new deeds, bills of sale and
assignn1ents to "

7
•

R. Beckstead ( Tr. 135, 136),

"that Beckstead and his "~ife immediately after the
property tras acquired, by good and sufficient warranty deed, conveyed it to the United Bond and
Finance Corporation" ( . .\.pp. Reply Br. p. 11. Italics
ours).
'': e are frank to say that the above representations
simply don't make sense.
If Beckstead and his wife actually delivered the alleged ""'arranty deed conveying title to the property to
l~nited

Bond, they thereby and immediately, divested

themselYes of all title, irrespective of whether or not such
deed was recorded.

It is most elementary that delivery of a deed is necessary to convey title; that a deed takes effect only from

delivery and that a deed must become operative upon its
execution or not at all.
To reinvest Beckstead with title it would have been
necessary for United Bond to have executed and delivered
to Beckstead a deed for the property and this was never
done.
If we accept Beckstead's story, having divested himself
of all title by his conveyance in 1935 to United Bond, he
had absolutely no title whatever to convey when, about
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-32-

three years later, in 1938, Beckstead represents that he and
his wife assumed to convey the property to Beckstead Livestock Company.
Beckstead and wife having conveyed title to United
Bond, it is essential that United Bond and not Beckstead
execute and deliver the deed to Beckstead Livestock Company, otherwise no title whatever has passed to the latter
company.
On the other hand, if we eliminate Beckstead's alleged
lost deed from our consideration, it leaves the title situa-

tion exactly as testified to by the witness George \V. Smith
( Tr. 135, 136) with Beckstead taking title to all the property, both real and personal, and then, when lawsuits; and
investigations are imminent, he organizes Beckstead Livestock Company to which, in 1938, he conveys title after
holding same individually for several years.
STOCK TRADING
RECISSION SUITS

Regarding the American Keene Cement and Plaster
Company stock, neither the 5000 shares issued to Beckstead, nor the 6800 shares issued to the United Bond, nor
any part of it was "used to promote the welfare and best
interest of the United Bond and Finance Corporation",
as is suggested by appellants at pages 28, 29 of their reply
brief.
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-33The aeeounts of the unfair, dishonest and dishonorable
"trades., that 'Yere effected by the 1ueans of this ce1nent
and plaster stoe k are most nausea tin g.
The \veil founded and meritorious recission suits,
which, at page 36 of their reply brief appellants. boast of
having settled on October 6, 1941, through attorneys Irvine,
Skeen and Thurman were the outgrowth of the swindles
perpetrated on certain stockholders whereby they 1vere
induced to part with their stock for American Keene
Cement and Plaster stock.
It 'vas because of the fact that they represented the
respective plaintiffs in the recission suits mentioned that
the firm of Irvine, Skeen and Thurman intervened.

This

intervention occurred after this case had been tried and
decided by District Judge Schiller.
The plaintiffs in the recission suits, therefore, were
not parties to this action.

The stockholder plaintiffs in

this particular action \Vere represented throughout the
trial in the district court by their counsel, L. Delos Daines,
!.Jester H. Loble and Hugh R. Adair.
Respondents are happy· that, subsequent to the trial
and while this case was pending on appeal to this court,
the appellants finally recognized and admitted the great
wrongs and injustice that they had inflicted upon the various former stockholders appearing as plaintiffs in the variSponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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-34ous recission suits so prosecuted for them by Messrs. Irvine,
Skeen and Thurman.
We are also pleased to learn that our humble efforts
have brought forth some fruit and that these good people
so represented by Irvine, Skeen and Thurman have been
restored to their status as stockholders in the corporation.
However, these are different causes of action, with
different plaintiffs and seeking different relief from that
prayed for by the respondents (plaintiffs) herein and the
settlement of the recission suits does not affect the instant
action in one way or the other.
Beckstead Made $15,000.00 a Year

At page 3 of our former brief, when referring to Beckstead's testimony, we said:
"He made as much as fifteen thousand a year
( Tr. 1653) ."
At page 3 of their reply brief appellants assert that
there is no evidence to support the above quoted statement.
We quote from the transcript (Tr. 1653) Mr. Beckstead's testimony:
"A. I performed a lot of services. If the corporation paid me today for they really owe, they
would be indebted to me for about fifty thousand
dollars * * *
A.

I have made fifteen thousand dollars a year.
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-35Q.
. A..

You didn ,t get it in salary .
I haYe made it.''
KINSFOLK

.A.t page 9 of our former brief we stated that Beck-

stead, Green and Bradsha·w· were brothers-in-law ( Tr.
1223, 1648).

"This is not true, either in the record or as a matter
of fact',

sa~r

appellants at page 14 of their reply brief.

Beckstead, at p. 1225 of the transcript, testified that
he and Floyd Bradshaw married sisters and that they are
brothers-in-law.
Later, and at p. 1648 of the transcript, Beckstead testified:
And W. A. Green, he was a relative of
yours, wasn't he?
A. He was a relative of my wife's.
Q. And Floyd Bradshaw, he was another relative?
A. Yes, sir, in the same W'ay} he was a relative
of my wife's."
"Q.

To us "the same way" means "the same way". Hence,
when,,.,._ R. Beckstead testifies that W. A. Green and Floyd
S. Bradshaw are related to him "in the same way" and
that Bradshaw and he married sisters, we believe we are
justified in calling the three men brothers-in-law'.
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-36DIVIDING THE SPOILS

The Questions-

Appellants at pages 75 and 77 of their original brief,
and at pages 21, 22, 49 and 68 of their reply brief repeatedly insist on answers to their interrogations as to whether
respondents "intend to accept or reject the benefits that
have accrued to them as a result of these transactions''
(App. Reply Br. p. 49) whereby appellants acquired, from
former stockholders, preferred stock of the par value of
$203,087.11, with the accompanying shares of common
stock thrown in for good measure, at a cost in assets of the
company of only $85,158.54 (Tr. 1077, 1047-1050, 10551076).
Appellants proudly exhibit this great treasure-trove
"cake" to the bewildered gaze of their hungry and impoverished stockholders and ask respondents to "declare
their position" (App. Orig. Br. p. 77) and answer whether
respondents intend to "eat their cake or keep it" (App.
Reply Br. p. 68, also pp. 21, 22, 49).
At page 77 of their first brief, appellants assert:
"The plain tiffs have never declared their position upon these transactions, and we believe they
never will."
There is nothing new in these crafty and hypocritical
interrogations which long ago, in the Good Book, were
answered thus:
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-37'·Render therefore unto Caesar the things which
are Caesar·s and unto God the things that are
God·s.'·
The Answer-

To Beckstead and his associates we ans"\ver:
Give back to )lamie ''"'"ilson and the former stockholders similarly situated the property which you wrongfully
took from them and render unto the United Bond and
Finance Corporation the property that rightfully belongs
to it.
The stock in the corporation held by the Becksteads,
but issued tr·ithout consideration) should be turned back to
the corporation, and then, under new and honest management the bona fide stockholders, including plaintiffs, will
be accorded their rights and dues in the corporation in
proportion to their respective holdings therein .
.A. t page 75 of their first brief, appellants assert:

"If a judgment should be rendered against
Beckstead and the other individual defendants for,
say, $85,000.00, what is the Court going to do about
the $203,000.00 par value of stock purchased with
this money? Turn it over to Beckstead and his socalled associates? All that in equity and good faith
can be ordered is for the corporation to be placed
in status quo/)
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-38"He that hath committed iniquity shall not
have equity."
In the Good Book it is written:
"As the partridge sitteth on eggs, and hatcheth
them not; so he that getteth riches, and not by right,
shall leave them in the midst of his day, and at his
end be a fool." ( J er. 17 :11)
For these reasons equity will

n~t

lend itself to divid-

ing up the spoils resulting from the fraudulent manipulations of the corporation's officers by ordering or decreeing
that such spoils be turned "over to Beckstead and his socalled associates" as is suggested by appellants at p. 75
of their reply brief.
The principles of equity here applicable are as stated
in 13 Am. Jur., sec. 998, pp. 950-952.

((It is a cardinal principle that a director or an
officer of a corporation will not b8 perm.itted to
make a private profit out of his official position)·
he must give to the corporation the benefit of any
advantage which he has thereby obtained. Secret
profits must thus be accounted for, even though the
transaction in which they are made is also of advantage to the corporation. The fact that the agree'lnent whereby a person is to receive a secret profit
is made prior to the tin~e when he becomes a director
has been held not to change the rule. Nor is the rule
changed by the fact that the transactions in which
the profits are made are not ""ithin the corporate
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--39po,Yers, if such transactions are conducted in the
nan1e of the corporation, \Yith its funds, and with
tlle aid of its employees. Furthermore, it is held
that a director occupies a t1'ust rrlation not only to
the present stockholders. bnt also to those who may
beconze such in the fntnre. and that, for this reason,
'Yhere directors have profited in some secret way,
stockholders "Tho are subsequently admitted may
demand that an account of the profits shall be made
to the corporation. T\:rhile occupying such a fiduciary
relation, the officers and directors of a corporation
are precluded from receiving any personal advantage without the fullest disclosure to, and assent of,
all concerned.
".A.pplying the foregoing principles, the directors and off'icers of a corporation hold its fttnds in
trust) and any attempt on their part to divert the
use of such funds to their personal profit or interest
is a violation of the trust imposed by virtue of their
office. An officer or director of a corporation who,
in violation of his trust, uses the money of the corporation to speculate with for his own account must
account to the corporation for any profits resulting
therefrom." (Italics ours)
In 13 Am. J ur., Section 451, pp. 497, 498, it is said:
"Courts of equity have jurisdiction over corporations, at the instance of one or more of their members, to apply preventive remedies by injunction, to
restrain those who administer them from doing acts
which would amount to a violation of charters or to
prevent any misapplication of their capitals or
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-40profits, which might result in lessening the dividends
of stockholders or the value of their shares, as either
may be protected by the franchises of a corporation,
if the acts intended to be done create what is in the
law denominated a breach of trust. The jurisdiction
extends to inquire into) and to enjoin) as the case
may require) any proceedings by individuals) in
whatever character they may profess to act) if thr
denial of a right growing out of it) for which there
is not an adequate remedy at law. It may be said
that courts of equity are prompt to redress the injuries of minority stockholders against the wrongdoing of those in control of the corporation after
the former have sought relief through the corporation without success. Stockholders may obtain relief in equity against the officers of a corporation
who wrongfully deal with its. property to the injury
of the stockholders. If part of the directors or
trustees of a corporation) owning sufficient stock to
control its business) conduct it i'n a grossly negligent
manner) systematically disregarding byla/1os and
keeping no account of receipts or expendtures) stockholders claiming to be injured thereby may sue in
equity for an accounting/) (Italics ours)
BECKSTEAD'S INTENTIONS
The Issue-

Appellants, at page 70 of their Reply Brief, say:
"It appears that respondents conclude * * *
that Beckstead intended to steal the Densley Beckstead sheep and the profits accruing therefrom ; that
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-41he intended to steal the land, the cattle and the other
property now belonging to the Beckstead Livestock
Company.''
The Record-

'' :X ot stealing it, just going to take it. I was
sure, from his remark, it was his intention to keep
it, to end up, by his own remarks, the assets of the
Cnited Bond and Finance Company, they would be
all
R. Beckstead's." (Testimony of witness
George "'"· Smith, ~r. p. 167)

";r·

When the "itness George W. Smith exhibited to Beckstead the deeds, bills of sale and assignments of leases
running direct to United Bond and

~"'inance

Corporation

for the )larks ranch and property, the witness testified that
Beckstead said ( Tr. 135, 136) :
"You have got this all wrong. There is no
United Bond and Finance about this. This is W.
R. Beckstead. I want you to draw this deed, this
bill of sale and these assignments to W. R. Beckstead. It is going to be W. R. Beckstead's ranch,
and it is nothing to do 'vith the United Bond and
Finance." ( Tr. 135, 136)
The cattle sold with the ranch by l\Iarks were branded
with his registered brand and
"The brand was sold and conveyed by bill of sale
from L. A. Marks to Wesley R. Beckstead" (Tr.
140).
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-42It was not until the outraged shareholders commenced
raising a fuss that Beckstead, like the recent Congress,
was agreeable to restoring the appropriations taken for
personal use and old age security.
CONCLUSION

The 1nismanagement charged and proven in this case
resulted from a breach of the duties and responsibilities
owing by the directors and executive officers of the corporation to the plaintiff stockholders.
The trial court's findings of fact are each and all supported by the proof introduced in this case.
Such findings of fact were made in conformity to the
decision of District Judge Herbert M. Schiller, which decision is set forth at pages 141-156 of our former brief.
Thereafter, the late P. C. Evans, District Judge, carefully reviewed the voluminous record in this case, and,
in his decision denying defendants' motion for a new trial,
said:
"But aside * * * there seems to me to be no
escape from the findings of Judge Schiller. Under
the present management of the United Bond and
Finance Company it seems entirely improbable that
stock held by the minority stockholders should ever
be of any value."
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By Herblock
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,uzon.
On the east, areJapan
the manated islands-which
had - - - - - - - - - - - - - ccupied exclusively, and had for·
~
ified in absolute violation of her
rritten word.
These islands, hundreds of
hem, appear only as small dots
~
n most maps. But they cover a
a,rge strategic area. Guam lies

Th,

n the middle of them-a lone

'utpost which we never fortified.
Under the Washington treaty
1f .1921 we. had solemnly agreed
10 t to add to the fortification of
.he Philippine Islands. We had
10 safe naval base. there, so· we
!OUld not use the islands for ex;ensive naval operations.
Immediately after this war
ltarted, the . Japanese. forces
noved down on either side of the
Philippines to numerous points
;outh of them---thereby complete,y encircling the islands from
orth, south, east and west.

r

war

Ai rpower of U. S.

Begins to

Get in Its

W~rk

0

ships. The United Na ':
not-especially
the Unt
of America.
our first job then II
up
production
so that t,
Nations
can maintain
the seas and attain con1
·
air-not merely a sligh1
ity, but an overwhelmiJ
ority.
On January,.._6th of u
set certain definite goa
duction for a~rplanes, t•
and ships. The Axis . 'dists called them fan~·.·
night, nearly two mo
1

By KIRI{E L. SIMPSON
Wide world War Analyst
T 11 •
.
·e Ing air-sea blows struck by

United Nations forces defending and after a careful ·
J·ava have blunted both jaws of progress by Donald
the Japan.ese pincer atta·ck from others charged with
Sumatra and Bali sufficiently to ity for our productio ·
warrant the conclusion that you that those goals
American air power. is already tained.
definitely·challenging the Ni'pponIn every part of th
ese design of conquest.
experts iB production
1
, Even lacking complete details, and women at work in
Policy for Delay
it is clear that the prime factor are giving loyal service
It is that complete' encircle- in both theaters was participation exceptions, labor, c.
nent, with control of the air by. of American planes backing up farming realize that
rapanese land-based · aircraft, Dutch units on a scale to give the time either to make un
9'pich has prevented us from send- Allies local air cqntrol.
or to gain special adva
.ng substantial reinforcements of
Dutch reports tell of Japanese over the other.
nen and material to the gallant naval craft, transports and supply
We are calling for
iefenders of the Philippines. For ships smashed or driven off about and additions to old
iO· years it has always. been our Bali to isolate the troops, landed for plant conversion to,
~trategy-a strategy born of ne- on the islan.d. Unless an adequate We are seeking more
cessity-that in the event of a Japanese sea supply line can be more women to run thell
full-scale attack on the islands reopened to Bali, the garrison of working longer· hours.
by Japan, we should fight a de- Java has little to fea.r on its coming to realize that
laying action, attempting to re- eastern flank; and that is the plane or extra tank or
tire ~lowly into Bataan peninsula most dangerous sector. Only a or extra ship completed
and Corregidor.
mile wide stretc·h of water sep- may, in a few monthS1
We knew ·that the war as a ·arates Bali and Java.
tide on some distant b
whole would have to be fought
Japan.ese spanning of Sunda it may make the difft
and won by a process of attrition strait from Sumatra on the west tween life and death
against Japan itself. We knew represents a more difficult opera· our fighting men. W
all along that, with our greater tion. At no point is ther·e less that if we lose this
resources, we could outbuild than 14 miles of deep water to generations or even c
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-43The officers of the corporation have breached their
trust.

They have broken faith 'vith their stockholders.

They have been unfair in their dealings.

Such conduct

constitutes 1n isn1a uagen1e11t.
As "yas 'Yell said herein by Judge Evans :
"There is no doubt that these minority stockholders are entitled to full redress."
It is most respectfully submitted that the judgment
should be affirmed.
L. DELOS DAINES

Salt Lake City_, Utah
LESTER H. LOBLE
HUGH
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ADAIR

Helena, Montana
Attorneys for Respondents
IRVINE, SKEEN & THURMAN

Salt Lake City, Utah
Attorneys for Interveners
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